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DISTRICT OF OREGON

AT EUGENE
CITY OF SALEM, an Oregon Municipal Case No.
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COMPLAINT
Plaintiffs,
V. Violations of the Administrative Procedure

Act, 5 U.S.C. 8§ 701-706
UNITED STATES OF AMERICA, and
UNITED STATES ARMY CORPS OF
ENGINEERS, an agency of the United States
government,

Defendant.

l. INTRODUCTION.

1. This action challenges the United States Army Corps of Engineers’ (“Corps”)
decision to proceed with operational changes to the Willamette Valley System (WVS”) that
include an annual deep drawdown of Detroit Reservoir, despite failing to adequately evaluate the
resulting impacts to the City of Salem’s downstream drinking water system caused by increased

turbidity and despite failing to comply with statutory requirements imposed by Congress.
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2. The Detroit Dam and Reservoir are part of the federally operated Willamette
Valley System (“WVS”), a network of dams and reservoirs owned and operated by the Corps in
the Willamette River Basin in Oregon. Water released from Detroit Dam flows downstream
through the North Santiam River, which serves as the primary drinking water source for the City
of Salem and surrounding communities in the Mid-Willamette Valley.

3. The City of Salem operates the region’s primary drinking water treatment facility,
and is responsible for supplying safe and reliable drinking water to approximately 220,000
individuals, as well as hospitals, schools, businesses, and other critical infrastructure.

4, The City of Salem’s service area includes the City of Turner, two water districts,
and portions of unincorporated Marion and Polk counties. The City of Salem must also provide
water in sufficient quantities for firefighting and other emergency needs, and is the only
emergency source of drinking water for the City of Stayton and the City of Keizer.

5. In 2021, after years of failure to implement mandated fish passage measures at
various facilities on the WVS, the Corps was ordered by the United States District Court for the
District of Oregon to implement operational changes to the WVS, including Detroit Dam.

6. In connection with operational changes to the WVS intended to improve fish
passage for threatened salmon and steelhead species, the Corps prepared a Supplemental
Environmental Impact Statement (“SEIS”) analyzing proposed modifications to WVS
operations, including annual deep drawdowns of Detroit Reservoir.

7. The Corps issued a final SEIS in May 2026. The Corps issued a Record of
Decision documenting and publishing the final SEIS on June 23, 2026.

8. The final SEIS anticipates that the Corps will initiate the first deep drawdown of
Detroit Reservoir in late 2026.

9. The proposed deep drawdown will substantially disturb sediments accumulated
within Detroit Reservoir and downstream channels, mobilizing fine sediments and causing

dramatic increases in turbidity levels in the North Santiam River.
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10. Elevated turbidity in the North Santiam River will cause irreparable harm to the
City of Salem’s drinking water treatment system, which relies on slow sand filtration and is
designed to treat raw water with very low turbidity levels. High turbidity introduces fine
sediments that clog the slow sand filters and significantly reduce the treatment plant’s capacity to
produce safe drinking water, with sustained high turbidity levels ultimately causing complete
failure and shutdown of the filtration system, resulting in the inability to produce any safe
drinking water.

11. The City of Salem provided detailed public comments to the Corps regarding the
impacts of the proposed deep drawdown on the City of Salem’s water supply and recommended
specific measures to safeguard the City of Salem’s water supply while allowing the Corps to
comply with its Endangered Species Act (“ESA”) obligations and avoid violations of Clean
Water Act (“CWA”) water quality standards.

12. Despite acknowledging that the proposed deep drawdown will increase turbidity
and mobilize sediment downstream, the final SEIS fails to conduct a legally sufficient analysis of
turbidity impacts on downstream municipal drinking water systems, including the City of
Salem’s water treatment facility.

13. The final SEIS also fails to consider and analyze how the proposed deep
drawdown will lead to violations of Oregon’s water quality standards for turbidity.

14, The final SEIS also fails to adequately evaluate reasonable alternatives and
mitigation measures that could reduce risks to downstream water users, including operational
safeguards tied to turbidity thresholds.

15. In addition, Congress enacted the Thomas R. Carper Water Resources
Development Act of 2024 (“WRDA”), which requires the Corps to prepare a report analyzing
turbidity impacts associated with reservoir drawdowns in the WVS and identifying lessons

learned from prior drawdown events and submit that report to Congress by January 4, 2026.
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16. The Corps has not prepared or submitted the turbidity report required by the
WRDA, despite the statutory deadline for the report having passed, depriving the public of key
information relevant to the process under National Environmental Policy Act (“NEPA”), 42
U.S.C. 88 4321-4370h, and the development of the SEIS.

17. By failing to closely analyze the turbidity impacts, failing to evaluate reasonable
alternatives, failing to meaningfully respond to significant public comments, and failing to
comply with the mandatory reporting requirements imposed by WRDA, Defendants have
violated of NEPA and the Administrative Procedure Act (“APA”), 5 U.S.C. 8§ 701-706.

18. Plaintiff therefore seeks declaratory and injunctive relief setting aside the final
SEIS and preventing implementation of the Detroit Reservoir deep drawdown unless and until
Defendants comply with all federal laws to ensure the protection of the City of Salem’s water
supply and consequently the health, safety, and welfare of the community depending on it.

1. JURISDICTION AND VENUE.

19.  This Court has original jurisdiction over Plaintiff’s claims under 28 U.S.C. 8
1346(b)(1).

20. This Court has subject matter jurisdiction over this action pursuant to 28 U.S.C. §
1331 because this case arises under the laws of the United States, NEPA, 42 U.S.C. 8§ 4321-
4370h, the APA, 5 U.S.C. 88 701-706, the Clean Water Act, 33 U.S.C. § 1251 et seq., and the
Water Resources Development Act of 2024.

21.  Venue is proper in the District of Oregon, Eugene Division, because the violations
and the resources impacted by the Corps’ actions and omissions at issue in this case occurred in
this judicial district. The City of Salem is located in this district. 28 U.S.C. § 1391(b)(2).

I11. PARTIES.
22, Plaintiff City of Salem is a City in the State of Oregon.
23. Defendant United States of America is responsible for the actions of its agencies,

officers, and employees, including the United States Army Corps of Engineers.
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24. Defendant United States Army Corps of Engineers (“Corps”) is an agency of the
United States Department of the Army responsible for the ownership, operation, and
maintenance of the WVS, including Detroit Dam and Detroit Reservoir on the North Santiam
River. The Corps prepared and issued the final SEIS challenged in this action and is responsible
for implementing the operational changes addressed in that document.

V. FACTS.

A. The Importance of the Detroit Dam and North Santiam River

25. The Corps owns, operates, and maintains the WVS, a system of thirteen federally
operated dams and reservoirs located throughout the Willamette River Basin in Oregon.

26. The WVS includes Detroit Dam and Detroit Reservoir on the North Santiam
River.

27. Water released from Detroit Dam flows downstream through the North Santiam
River.

28. The North Santiam River is a critical municipal water source for communities in
the Mid-Willamette Valley, including the City of Salem, which draws its drinking water from the
North Santiam River through its water treatment facility located downstream from Detroit Dam.

29. The City of Salem is the primary regional drinking water provider in the
Mid-Willamette Valley and supplies drinking water to approximately 220,000 residents as well
as hospitals, schools, businesses, and other critical facilities, including firefighting
infrastructure.

30.  As Oregon’s capital city, the City of Salem is home to state offices, the state
legislature, OSP headquarters, federal offices, multiple prisons, and the Oregon State Hospital,
all of which rely directly on the City for safe water. In addition, Salem Hospital, which also
relies on the City for drinking water, has one of the busiest emergency rooms in the West Coast
and the largest trauma center in the region, which has a population of approximately 500,000

people.
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31. Because the City relies on the North Santiam River as its primary drinking water
source, operational changes at Detroit Dam directly affect the quality and reliability of Salem’s

drinking water supply.

B. The Thomas R. Carper Water Resources Development Act of 2024

32. On January 4, 2025, Congress enacted the Thomas R. Carpenter Water Resources
Development Act of 2024, PL 118-272 (the “WRDA”).

33. 8§ 1205 of the WRDA requires the Corps to “submit to the Committee on
Transportation and Infrastructure of the House of Representatives and the Committee on
Environment and Public Works of the Senate a report on instances of high turbidity in a reservoir
in the Willamette Valley resulting from a drawdown in the reservoir.” PL 118-272 § 1205(b)(1).
The Corps was required to submit this report within one year after the date of enactment of the
WRDA (January 4, 2026). Id.

34. The report must:

“(B) identify and report instances during the 10-year period
preceding the date of enactment of this Act in which turbidity
concerns have arisen following a drawdown at a reservoir in the
Willamette Valley ...;

(C) report on turbidity monitoring that the [Corps] performs during
drawdowns to identify, and if necessary correct, turbidity issues;

(D) ... provide a summary of turbidity monitoring records
collected during drawdowns with respect to which turbidity
concerns have been raised by the public, including a comparison
between turbidity prior to a drawdown, during a drawdown, and
following refilling;

(E) identify lessons learned associated with turbidity resulting from
drawdowns and indicate how changes based on those lessons
learned are being implemented; and

(F) identify opportunities to minimize monetary strains on non-
Federal entities caused by increased turbidity levels.”

Id. at § 1205(b)(2).
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35. The purpose of this requirement is to ensure that the Corps evaluates the
water-quality impacts of drawdown operations, incorporates lessons from prior drawdowns, and
implements appropriate operational safeguards to protect downstream water users and water
quality.

36. The Corps has previously conducted deep drawdowns at other Willamette Valley
reservoirs, including the Green Peter Reservoir drawdown, which generated substantial turbidity
downstream and caused operational disruptions and damages to municipal drinking water
systems.

37. These past drawdowns generated turbidity levels far above normal background
conditions and show the significant risk that drawdown operations can pose to downstream water
users, including public drinking water systems.

38.  The report under § 1205(b)(1) of the WRDA was due on January 4, 2026.

39.  To this date, the Corps has not submitted the report under § 1205(b)(1) of the
WRDA.

C. Oregon’s Water Quality Standards

40. To comply with the CWA, each state must develop and implement water quality
standards that protect and enhance the quality of water within the state. Federal agencies,
including the Corps, are required to comply with the water quality standards established by
Oregon law.

41. Oregon’s water quality standards are implemented via (a) numeric criteria, which
may vary by location; (b) narrative criteria that apply state-wide; and (c) a general
antidegradation standard.

42. Oregon law establishes a numeric criteria throughout the state for turbidity,
allowing turbidity levels of no more than 10 percent above the baseline turbidity level upstream

of the activity causing an increase in turbidity. OAR 340-041-0036.

Page 7 — COMPLAINT

DAVIS WRIGHT TREMAINE LLP
560 SW 10th Ave, Suite 700
Portland, Oregon 97205
(503) 241-2300 main - (503) 778-5299 fax



43. Oregon’s Statewide Narrative Criteria for water quality provides that deleterious
factors, which includes turbidity, must be maintained at their lowest possible levels regardless of
the specific water quality standards established by regulation. OAR 340-041-0007(1). This
Statewide Narrative Criteria also encourages coordination between federal, state, and local
agencies to protect water quality, including by controlling turbidity. OAR 340-041-0008.

44, Oregon’s antidegradation policy requires governing bodies “to prevent
unnecessary further degradation” and “ensure the full protection of all existing beneficial uses.”
OAR 340-041-0004(1).

45. Previous drawdowns implemented by the Corps in the WVS in 2023 resulted in
violations of Oregon’s limitations for turbidity, of Oregon’s Statewide Narrative Criteria, and of
Oregon’s antidegradation policy.

D. The Deep Drawdown of the Detroit Reservoir

46. In 2024, the National Marine Fisheries Service (NMFS) issued a Biological
Opinion and Essential Fish Habitat Response for the Continued Operation and Maintenance of
the WVS (“BiOp”). In the BiOp, NMFS concluded that existing operations of the WVS
jeopardize threatened fish species, including Upper Willamette River chinook salmon and Upper
Willamette River steelhead, and therefore established a series of operational requirements and
measures intended to improve fish passage and survival within the WVS.

47.  Among those requirements, the BiOp directs the Corps to conduct annual deeper
drawdowns of the Detroit Reservoir as an interim operational measure to facilitate downstream
migration of juvenile fish.

48. In connection with the operational changes to the WVS under the BiOp, the Corps
prepared a Supplemental Environmental Impact Statement (“SEIS”) for the WV'S Operations and

Maintenance.
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conditions, turbidity in the North Santiam River is typically below 10 Nephelometric Turbidity
Units (“NTU”), allowing the City of Salem’s filters to operate for approximately three months
between cleaning cycles. The proposed deep drawdown would significantly disturb sediments in
Detroit Reservoir and downstream channels, increasing the concentration of suspended solids
and fine particles in the river well above 50 NTUs.

o7. Bench-scale and pilot testing conducted by the City of Salem demonstrates that
increased turbidity levels can reduce filter run times (meaning the period a sand filter can operate
before it must be taken offline for cleaning due to accumulated particles) from approximately
three months to as little as three weeks, and in some circumstances less than 24 hours. At higher
turbidity levels, fine sediments can penetrate deeply into the sand filter beds, fouling the entire
filter media rather than only the upper layer typically removed during routine maintenance. Such
fouling can render filters inoperable and require extensive rehabilitation, including draining
filters, removing contaminated sand, replacing filter media, and rebuilding the biological layer
necessary for filtration. This rehabilitation process can take months and can cost several million
dollars per filter.

58. If turbidity reaches levels above 10 NTUs, the filtration system will be threatened
and the City of Salem may be forced to close its intake gates to prevent damage to the treatment
plant. When the intake is closed, the City of Salem must rely on limited alternative water
sources, including groundwater wells, stored reservoir water, and interties with the City of
Keizer. These alternative sources are insufficient to reliably meet regional demand over extended
periods and lack operational redundancy. If any component of these alternative supplies fails
during a turbidity event, the City of Salem will be unable to provide adequate drinking water to
the region/community, creating a public health emergency.

59. In addition, these alternative sources will be insufficient to meet anticipated

increased demand through population growth in the next three to five years, or any request for
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service by any new large user and to meet the City’s demand in the event any unexpected and
unrelated issues occur that disrupt the water sources.

60. Extended high-turbidity events would therefore threaten public health and safety
by impairing the City of Salem’s ability to produce safe drinking water in compliance with
federal and state drinking water standards.

61. The risks are not merely theoretical. Similar reservoir drawdowns in the region
have produced sustained turbidity levels ranging from approximately 20 to over 450 NTUs,
causing significant operational disruptions for downstream water systems. Such conditions could
force the City of Salem to shut down its treatment system, impose emergency water restrictions,
or risk producing water that does not meet regulatory standards.

62.  Water shortages will more significantly impact low-income communities, who
may lack resources to obtain alternative drinking water over a prolonged period.

63. Even a short-term water shortage will lead to serious impacts in the community’s
health. For example, it will imperil operations at Salem’s Hospital which has large Emergency
Room and Trauma Center and provide services to a region containing approximately 500,000
people, and impact Salem’s ability to fight fires.

64. Beyond immediate operational concerns and the resulting threat to clean and safe
drinking water, the proposed deep drawdown also poses long-term consequences for the region’s
economic stability and growth. Operating the regional water supply system at or near capacity
without redundancy limits the City of Salem’s ability to maintain essential services, support
residential development, and attract new businesses. The reliability of the City of Salem’s water
supply is a critical factor in economic development and infrastructure planning throughout the
Mid-Willamette Valley. Accordingly, sustained or repeated disruptions caused by annual
drawdowns threaten not only the City of Salem’s water treatment infrastructure but also the

broader regional economy.
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65. In addition, the City of Salem indicated that the Draft SEIS lacked a detailed
analysis of turbidity impacts on the North Santiam River water supply system, instead providing
only a general qualitative description of increased sediment and turbidity. Specifically, the draft
SEIS did not analyze specific turbidity level effects on downstream drinking water users,
particularly Salem’s treatment plant. It also did not evaluate how turbidity thresholds would
affect the operation of Salem’s slow sand filtration system and, as a result, how turbidity
thresholds would affect the availability of drinking water for Salem residents, despite the City of
Salem providing the results of laboratory testing that clearly demonstrated how turbidity affects
the City’s water treatment facility.

66. The City of Salem therefore recommended that the SEIS include a turbidity
trigger analysis and operational responses—such as pausing the drawdown and restoring normal

dam operations— to be implemented if turbidity exceeded certain levels.

E. The City of Salem Proposed Reasonable Alternatives and Mitigation
Measures to Address the Impacts of the Drawdown

67. In its comments to the draft SEIS, the City of Salem proposed several reasonable
measures that would allow the Corps to pursue the objectives in the BiOp while reducing the
risks posed to the region’s drinking water system and mitigating the risk for CWA violations.

68. First, the City of Salem recommended the establishment of a turbidity trigger that
would halt drawdown operations if water quality conditions reach unsafe levels. Specifically, the
City of Salem proposed that the Corps cease drawdown operations and return Detroit Reservoir
to normal operating conditions if turbidity in the North Santiam River reaches or exceeds 10
NTU for twelve consecutive hours. This trigger would provide a clear operational safeguard to
protect downstream water users, allow time for turbidity levels to decline, and ensure that the
City of Salem’s treatment system can recover before additional drawdown activities occur,
thereby limiting or eliminating any interruption in drinking water availability and potential
damage to the treatment system.
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69.  Second, the City of Salem recommended that the drawdown be implemented
using a stepwise approach conducted over multiple years rather than a single continuous
operation. A staged approach would allow agencies to collect data, evaluate turbidity responses,
and adjust operations through adaptive management. This method would provide critical
information regarding how quickly turbidity levels rise during drawdown operations, how long
elevated levels persist, and how quickly downstream water quality recovers once operations
cease.

70.  Third, the City of Salem requested that the Corps evaluate the merits of delaying
implementation of the drawdown for one to three years. Such a delay would allow the City of
Salem to develop additional water supply resiliency measures, including identifying locations,
securing funding, and constructing additional groundwater wells capable of providing sufficient
yield during periods when water from the North Santiam river cannot be used due to the turbidity
caused by the drawdown.

71. Fourth, the City of Salem urged the Corps to prioritize long-term structural
solutions for fish passage rather than relying on annual drawdowns as a continuing operational
measure. The BiOp and related planning documents identify structural improvements—such as
downstream fish passage facilities—as the long-term strategy for supporting threatened fish
species. The City of Salem requested that the final SEIS clearly commit to pursuing funding,
project planning, and construction of these structural solutions so that annual drawdowns remain
only an interim measure.

72, Finally, the City of Salem urged that the USACE incorporate an adaptive
management framework with clear decision criteria governing annual drawdowns. Such criteria
should account for changing circumstances, including variations in regional water demand or
failures in critical water infrastructure, and allow drawdown operations to be delayed or modified

when necessary to protect public health and safety.
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73. Together, these proposed measures—turbidity triggers, phased drawdowns,
implementation delays to improve water supply resiliency, prioritization of structural fish
passage solutions, and adaptive management—represent reasonable and practicable alternatives
that would allow the Corps to pursue ESA compliance while safeguarding the drinking water
supply for the City of Salem and the surrounding region and complying with the CWA.

F. The Final SEIS is Insufficient Under Federal Law

74. In May 2026, the Corps issued the final SEIS. The Corps anticipates it will initiate
the Detroit Reservoir deep drawdown in late November or early December 2026. The reservoir
will be drawn down to the target elevation over approximately two weeks and remain at that
level for about two additional weeks.

75. The SEIS acknowledges that the proposed deep drawdown of Detroit Reservoir
will increase sediment and turbidity levels downstream of Detroit Dam, specifically mobilizing
sediment stored in the reservoir and increasing turbidity in the North Santiam River downstream
of Detroit and Big Cliff dams.

76. Despite acknowledging these impacts, the Corps did not prepare a turbidity report
as required under the WRDA that would help inform the SEIS.

77. The SEIS also fails to adequately analyze turbidity impacts on the North Santiam
River and Downstream Drinking Water Systems.

78.  The SEIS does not model turbidity concentrations at downstream municipal water
supply intakes, including the City of Salem’s drinking water intake on the North Santiam River.

79.  The SEIS also does not analyze turbidity thresholds that would impair
downstream drinking water treatment facilities.

80. In addition, the SEIS does not analyze several key alternatives proposed by the
City of Salem. Specifically, the SEIS does not evaluate:

a. turbidity-based operational triggers for halting drawdown operations;

b. operational safeguards tied to downstream water quality thresholds; or
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c. delays in implementing the drawdown to allow development of alternative
municipal water supplies.

81. The SEIS therefore fails to rigorously explore and objectively evaluate reasonable
alternatives to the proposed drawdown operations.

82.  The SEIS acknowledges that many commenters raised concerns regarding
turbidity and impacts to municipal water supplies but fails to provide a substantive response
addressing the specific concerns the City of Salem raised.

83.  The SEIS does not evaluate the turbidity thresholds identified in the City’s
engineering analyses or the potential consequences of treatment plant shutdowns or prolonged
interruptions to municipal water supply.

84.  The SEIS does not evaluate or even consider the alternatives proposed in the City
of Salem’s comments.

85.  The SEIS does not evaluate how the proposed drawdown will result in violations
of Oregon’s water quality standards for turbidity, despite previous drawdowns clearly violating
those standards.

V. CLAIMS FOR RELIEF

FIRST CLAIM FOR RELIEF
Violation of the APA for Failure to Act in Accordance with 42 U.S.C. 88 4321-4370h
(5 U.S.C. 8§ 706(2)(A))

86. Plaintiff incorporates the preceding paragraphs as though fully set forth herein.

87.  The APA requires that a reviewing court shall “hold unlawful and set aside
agency action, findings, and conclusions found to be arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” 5 U.S.C. 8 706(2)(A).

88. NEPA requires federal agencies to take a “hard look” at the environmental
consequences of their proposed actions before those actions are implemented. 42 U.S.C. 8§
4321-4370h; WildEarth Guardians v. United States Dep’t of Agric. Animal & Plant Health
Inspection Serv. Wildlife Servs., 135 F.4th 717, 728 (9th Cir. 2025).
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89. A **hard look’ requires a consideration of ‘all foreseeable direct and indirect
impacts’ and a full assessment of the cumulative impacts of the proposed action.” Cascadia
Wildlands v. Bureau of Land Mgmt., 410 F. Supp. 3d 1146, 1156 (D. Or. 2019) (citing Ctr. for
Biological Diversity v. Salazar, 695 F.3d 893, 916-17 (9th Cir. 2012)).

90.  The final SEIS prepared by the Corps fails to meet the “hard look™ standard
because it fails to adequately analyze the environmental consequences of the proposed annual
deep drawdown of Detroit Reservoir.

91.  The final SEIS admits that the deep drawdown would mobilize sediment and
increase turbidity levels downstream of Detroit Dam in the North Santiam River and that fine
sediment mobilized during the deep drawdown may remain suspended and pass downstream
through Big CIiff Reservoir and into the North Santiam River.

92. Despite recognizing these impacts, the final SEIS fails to conduct a quantitative
analysis of turbidity impacts on downstream drinking water systems.

93. The final SEIS fails to model turbidity concentrations at downstream municipal
water supply intakes, including the City of Salem’s drinking water intake on the North Santiam
River.

94. The final SEIS fails to analyze turbidity thresholds that would impair downstream
drinking water treatment facilities.

95.  The final SEIS fails to evaluate the operational effects of sustained turbidity
events on municipal drinking water treatment systems, including slow sand filtration systems
used by the City of Salem.

96.  The final SEIS also fails to analyze the risks that elevated turbidity levels could
force municipal water providers to close drinking water intakes or suspend treatment operations.

97. The final SEIS fails to analyze how the proposed deep drawdown will result in

violations of Oregon’s water quality standards for turbidity.
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98. The risks of increased turbidity are not speculative. The Corps has previously
conducted deep drawdowns at other reservoirs within the WVS, which generated substantial
turbidity downstream, with turbidity levels far exceeding normal background conditions and
Oregon’s water quality standards and persisting for extended periods.

99. Because the Corps has previously conducted drawdowns that produced significant
turbidity impacts, it knew that similar operations at Detroit Reservoir could produce comparable
downstream effects. Despite this knowledge, the final SEIS does not analyze the turbidity
impacts demonstrated by those prior drawdowns or evaluate the resulting risks to downstream
municipal drinking water systems, including the City of Salem’s treatment facility.

100. The final SEIS failed to incorporate a congressionally-mandated turbidity study
for the WVS that should have informed the final SEIS’s analysis.

101. The Corps’ failure to take a hard look at turbidity impacts is particularly harmful
because the proposed deep drawdown is expected to mobilize large volumes of sediment stored
in Detroit Reservoir and downstream channels, causing irreparable harm to the City of Salem’s
primary drinking water source. Sustained turbidity events of this type will impair the City of
Salem’s drinking water treatment systems and may force water providers to close their intake
facilities to protect treatment infrastructure.

102. Defendant’s failure to take a “hard look” at the environmental consequences of its
proposed action and its reliance on the final SEIS despite these deficiencies is arbitrary,
capricious, and contrary to law within the meaning of the APA and thus is unlawful and must be
set aside. 5 U.S.C. § 706(2)(A).

103. The Corps’ failure to take the required hard look at turbidity impacts will directly
harm the City of Salem because the increased turbidity generated by the Detroit Reservoir
drawdown threatens to impair the City’s slow sand filtration treatment system and jeopardize the
availability of safe and reliable drinking water for the City and surrounding communities that

rely on the North Santiam River.
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104. Under 5 U.S.C. § 705, the Court should therefore postpone the implementation of
the Detroit Reservoir drawdown unless and until the Corps prepares a supplemental
environmental analysis that takes the required hard look at turbidity impacts and adequately
evaluates the risks to downstream drinking water systems in compliance with NEPA and the
APA.

105. Pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A),

Plaintiff is entitled to its reasonable attorneys’ fees, costs, and expenses.

SECOND CLAIM FOR RELIEF
Violation of the APA for Failure to Act in Accordance with 42 U.S.C. 4332(C)(iii)
(5 U.S.C. § 706(2)(A))

106. Plaintiff incorporates by reference the preceding paragraphs as though fully set
forth herein.

107. The APA provides that a reviewing court shall “hold unlawful and set aside
agency action, findings, and conclusions found to be arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” 5 U.S.C. 8 706(2)(A).

108. NEPA requires federal agencies to include in every recommendation for major
federal actions “ a detailed statement . . . on . . . a reasonable range of alternatives to the
proposed agency action, including an analysis of any negative environmental impacts of not
implementing the proposed agency action in the case of a no action alternative, that are
technically and economically feasible, and meet the purpose and need of the proposal.” 42
U.S.C. 4332(C)(iii).

109. Consideration of reasonable alternatives is the “heart” of the NEPA process.

110. During the draft SEIS comment process, the City of Salem submitted detailed
comments describing reasonable alternatives and mitigation measures that would reduce risks to
downstream drinking water systems.

111. These alternatives included:
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e establishing turbidity based operational triggers requiring cessation of drawdown
operations;

e adopting a turbidity threshold of approximately 10 NTU sustained for twelve
consecutive hours measured at the USGS Niagara gauge;

¢ evaluating delays of one to three years before implementing the deep drawdown
to allow development of additional water supply infrastructure; and

e prioritizing long term structural fish passage solutions rather than repeated annual
deep drawdowns.

112. These alternatives were technically and economically feasible approaches to
reducing the environmental and public health risks associated with the proposed deep drawdown.

113. These alternatives could allow the Corps to comply with the ESA and avoid
violations of the CWA and Oregon’s water quality standards.

114. The final SEIS does not analyze several key alternatives proposed by the City of
Salem and other stakeholders.

115.  Specifically, the final SEIS does not include a detailed statement analyzing the
alternatives suggested by the City of Salem, including the turbidity based operational triggers for
halting drawdown operations; operational safeguards tied to downstream water quality
thresholds; or delays in implementing the drawdown to allow development of alternative
municipal water supplies.

116. By failing to rigorously evaluate these reasonable alternatives, the final SEIS
violates NEPA.

117. Defendant’s decision to proceed without analyzing these alternatives is arbitrary,
capricious, and not in accordance with law within the meaning of the APA and thus is unlawful
and must be set aside. 5 U.S.C. § 706(2)(A).

118. The Corps’ failure to evaluate reasonable alternatives harms the City of Salem

because alternatives such as turbidity-based operational triggers, phased drawdowns, or delayed
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implementation would substantially reduce the risk that the Detroit Reservoir drawdown will
impair the City’s drinking water treatment system and threaten the reliability of its water supply.
119. Under 5 U.S.C. § 705, the Court should therefore postpone the implementation of
the Detroit Reservoir drawdown unless and until the Corps adequately evaluates these reasonable
alternatives in compliance with NEPA and APA.
120. Pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A),

Plaintiff is entitled to its reasonable attorneys’ fees, costs, and expenses.

THIRD CLAIM FOR RELIEF
Violation of the APA for Failure to Act in Accordance with 5 U.S.C. § 553(c)
(5U.S.C. 8706(2)(A))

121. Plaintiff incorporates by reference the preceding paragraphs as though fully set
forth herein.

122. The APA requires federal agencies to consider the issues raised in the public
comments and to respond in a reasoned manner to the comments received, to explain how the
agency resolved any significant problems raised by the comments, and to show how that
resolution led the agency to the ultimate rule.

123.  During the Draft SEIS comment period, the City of Salem submitted detailed
written comments explaining that the proposed deep drawdown could significantly impair the
City’s drinking water system.

124.  The City explained that it provides drinking water to approximately 220,000
residents in the Mid-Willamette Valley and supplies water to hospitals, schools, businesses,
industries, and emergency services.

125. The City’s comments explained that the proposed drawdown would likely
increase turbidity levels in the North Santiam River far above historic levels and could cause

sustained turbidity events lasting far longer than typical storm-related turbidity events.

Page 20 - COMPLAINT

DAVIS WRIGHT TREMAINE LLP
560 SW 10th Ave, Suite 700
Portland, Oregon 97205
(503) 241-2300 main - (503) 778-5299 fax



126. The City submitted engineering analyses and pilot testing results demonstrating
that turbidity levels above approximately 50 NTU can significantly impair slow sand filtration
systems. Operational observations and additional pilot testing results confirm that turbidity above
10 NTUs can cause adverse effects on the filters.

127. The City further explained that increased turbidity levels could drastically reduce
filter run times and potentially render filters inoperable for extended periods.

128. The City warned that sustained turbidity events could force the City to close its
intake gates to protect its treatment plant and rely on limited backup water supplies.

129. The City also explained that its alternative water sources—including groundwater
wells, reservoirs, and interties with neighboring systems—Iack sufficient redundancy to reliably
meet regional demand during extended turbidity events.

130. Despite receiving these detailed comments and supporting technical analyses, the
final SEIS does not meaningfully consider the specific vulnerabilities of the City of Salem’s
drinking water treatment system.

131. The final SEIS does not consider the turbidity thresholds identified in the City’s
engineering analyses.

132. The final SEIS does not consider the potential consequences of treatment plant
shutdowns or prolonged interruptions to municipal water supply.

133. The final SEIS acknowledges that many commenters raised concerns regarding
turbidity and impacts to municipal water supplies but fails to consider and provide a substantive
response addressing the specific concerns raised by the City of Salem.

134. Instead, the final SEIS provides only generalized statements regarding potential
increases in turbidity and sediment transport.

135. By failing to meaningfully consider these significant comments, Defendants

violated APA’s public participation and informed decision making requirements.
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136. Defendants’ decision to proceed on the final SEIS despite these deficiencies is
arbitrary, capricious, and not in accordance with law and thus is unlawful and must be set aside.
5U.S.C. § 706(2)(A).

137. The Corps’ failure to meaningfully consider the City of Salem’s detailed
comments harms the City because those comments identified specific turbidity risks that will
impact thousands of people, as well as the operational safeguards necessary to protect the City’s
drinking water treatment system for a reliable delivery of safe drinking water to the region.

138. Under 5 U.S.C. § 705, the Court should therefore postpone the implementation of
the Detroit Reservoir drawdown unless and until the Corps adequately considers and responds to
the City’s comments in compliance with NEPA and the APA.

139. Pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A),

Plaintiff is entitled to its reasonable attorneys’ fees, costs, and expenses.

FOURTH CLAIM FOR RELIEF
Violation of the APA for Failure to Act in Accordance with the WRDA
(5 U.S.C. 8§ 706(2)(A))

140. Plaintiff incorporates by reference the preceding paragraphs as though fully set

forth herein.

141. The APA provides that a reviewing court shall “hold unlawful and set aside
agency action, findings, and conclusions found to be arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” 5 U.S.C. 8 706(2)(A).

142. The WRDA imposed specific obligations on the Corps related to turbidity impacts
associated with reservoir drawdowns in the WVS.

143.  This obligations include the requirement that the Corps prepare and to submit to
Congress by January 4, 2026 a report addressing turbidity impacts associated with reservoir
drawdowns in the Willamette Valley, including identifying instances where turbidity concerns

have arisen following reservoir drawdowns, identifying lessons learned from those events, and
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explaining how changes based on those lessons learned are being implemented in reservoir
operations.

144.  The Corps was therefore required under WRDA to analyze these turbidity
impacts, identify lessons learned from past drawdown events, and incorporate those lessons into
its operational planning before proceeding with drawdown operations such as the proposed deep
drawdown of Detroit Reservoir.

145.  Despite this statutory mandate, the Corps failed to prepare the turbidity report
required by WRDA before finalizing the final SEIS and moving forward with operations that
include a deep drawdown of Detroit Reservoir.

146. The final SEIS acknowledges that the Detroit Reservoir deep drawdown will
mobilize sediment and increase turbidity downstream but does not analyze turbidity impacts
based on the lessons learned from prior drawdowns.

147.  Nor does the final SEIS identify the specific lessons learned from prior turbidity
events in the Willamette Valley or explain how such lessons have been incorporated into
operational safeguards for the Detroit Reservoir deep drawdown.

148. The Corps’ failure to complete the turbidity report required by WRDA deprived
the agency and the public of critical information regarding foreseeable turbidity impacts and
appropriate mitigation measures.

149. The absence of the required turbidity report also resulted in the Corps failing to
adequately evaluate downstream water-quality risks and failing to incorporate reasonable
operational protections for downstream drinking water systems.

150. As aresult, the Corps’ decision to proceed with the Detroit Reservoir drawdown
without first preparing the WRDA-mandated turbidity report was arbitrary, capricious, and not in
accordance with law and thus is unlawful and must be set aside. 5 U.S.C. 8 706(2)(A).

151.  Plaintiff and its residents will suffer harm from this unlawful agency action

because the Detroit Reservoir drawdown is expected to significantly increase turbidity in the
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North Santiam River, the primary source of drinking water for the City of Salem and its regional
customers.

152.  Without the required turbidity report and corresponding operational safeguards,
the Corps’ decision-making failed to adequately consider the risks posed to downstream drinking
water infrastructure and public health.

153.  Under 5 U.S.C. § 705, the Court should therefore postpone the implementation of
the Detroit Reservoir drawdown unless and until the Corps prepares the WRDA-mandated
turbidity report.

154.  Pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A),

Plaintiff is entitled to its reasonable attorneys’ fees, costs, and expenses.

FIFTH CLAIM FOR RELIEF
Violation of the APA for Action Unlawfully Withheld or Unreasonably Delayed
(5U.S.C. §706(1))

155.  Plaintiff incorporates by reference the preceding paragraphs as though fully set

forth herein.

156. The APA authorizes reviewing courts to “compel agency action unlawfully
withheld or unreasonably delayed.” 5 U.S.C. § 706(1).

157.  WRDA requires the Corps to prepare a report addressing turbidity impacts
associated with reservoir drawdowns in the WVS.

158.  The statute directs the Corps to identify instances in which turbidity concerns
have arisen following reservoir drawdowns, identify lessons learned from those events, and
explain how changes based on those lessons learned are being implemented in reservoir
operations.

159. The WRDA turbidity report is a discrete agency action that the Corps is required

by law to undertake.
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160. The purpose of the turbidity report requirement is to ensure that the Corps
evaluates the water-quality impacts of drawdown operations, incorporates lessons from prior
turbidity events, and implements appropriate operational safeguards to protect downstream water
users and water quality.

161.  Prior reservoir drawdowns in the Willamette Valley have produced substantial
downstream turbidity and caused significant operational disruptions and damages to municipal
drinking water systems.

162. These turbidity events demonstrated the foreseeable risks that reservoir
drawdowns pose to downstream water users, including public drinking water systems that rely on
the North Santiam River.

163. Because of these known risks, Congress required the Corps to analyze turbidity
impacts and lessons learned from prior drawdowns before implementing or continuing
drawdown operations in the WVS.

164. Despite this statutory mandate, the Corps has failed to prepare the turbidity report
required by WRDA.

165. The Corps’ failure to prepare the WRDA-mandated turbidity report constitutes
agency action unlawfully withheld within the meaning of 5 U.S.C. 8 706(1).

166. Alternatively, to the extent the Corps has initiated but not completed the turbidity
report, the Corps has unreasonably delayed completion of that mandatory statutory duty within
the meaning of 5 U.S.C. § 706(1).

167. The Corps’ failure to complete the turbidity report deprives Plaintiff, downstream
water users, and the public of critical information regarding the water-quality risks associated
with reservoir drawdowns.

168.  Without the turbidity report required by WRDA, the Corps has proceeded with

drawdown planning and operations without completing the analysis that Congress mandated.
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169.  Unless compelled by this Court, Defendants will continue to unlawfully withhold
or unreasonably delay the preparation of the turbidity report required by WRDA in violation of 5
U.S.C. § 706(1).

170. Under 5 U.S.C. § 706(1), the Corps should therefore be compelled to prepare the
turbidity report required by WRDA.

171. Under 5 U.S.C. § 705, the Court should postpone the implementation of the
Detroit Reservoir drawdown unless and until the Corps prepares the WRDA-mandated turbidity
report.

172.  Pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A),

Plaintiff is entitled to its reasonable attorneys’ fees, costs, and expenses.

SIXTH CLAIM FOR RELIEF
Violation of the APA for Failure to Act in Accordance with the CWA
(5 U.S.C. 8§ 706(2)(A))

173.  Plaintiff incorporates by reference the preceding paragraphs as though fully set

forth herein..

174. The APA provides that a reviewing court shall “hold unlawful and set aside
agency action, findings, and conclusions found to be arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law.” 5 U.S.C. 8 706(2)(A).

175. The CWA requires Federal Agencies including the Corps to comply with the
water quality standards established by Oregon law. 33 U.S.C. § 1323.

176.  For turbidity specifically, Oregon sets a numeric limit prohibiting increases
greater than 10% above the natural upstream background turbidity caused by an activity. OAR
340-041-0036.

177. Oregon’s statewide narrative criteria require that deleterious substances such as
turbidity be maintained at the lowest possible levels and encourage coordinated efforts among

agencies to control pollution. OAR 340-041-0007(1); OAR 340-041-0008.
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178. Finally, Oregon’s antidegradation policy requires regulators to prevent
unnecessary degradation and to protect all existing beneficial uses of waters. OAR
340-041-0004(1).

179. Previous drawdown actions on the South Santiam river resulted in violations of
the CWA and Oregon’s numeric criteria for turbidity, Oregon’s statewide narrative criteria, and
Oregon’s antidegradation policy.

180. If implemented as proposed under the SEIS, the deep drawdown of Detroit
Reservoir will violate the CWA and Oregon’s numeric criteria for turbidity, Oregon’s statewide
narrative criteria, and Oregon’s antidegradation policy.

181. Asaresult, the Corps’ decision to proceed with the Detroit Reservoir drawdown
in violation of Oregon water quality standards and the CWA is arbitrary, capricious, and not in
accordance with law and thus is unlawful and must be set aside. 5 U.S.C. 8 706(2)(A).

182. If the drawdown is implemented in violation of the CWA, it will significantly
increase turbidity in the North Santiam River, the primary drinking water source for the City of
Salem and its regional customers, jeopardizing the City’s ability to provide safe and reliable
drinking water to approximately 220,000 residents and critical facilities.

Under 5 U.S.C. 8§ 705, the Court should therefore postpone the implementation of the Detroit
Reservoir drawdown unless and until the Corps adequately proposes a drawdown that will
comply with the CWA and the APA.

183.  Pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A),
Plaintiff is entitled to its reasonable attorneys’ fees, costs, and expenses.

VI. PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays for relief as follows:
1. On Plaintiff’s First Claim, a judgment:
a. Declaring under 5 U.S.C. § 706(2)(A) that the Corps failed to take a “hard look”

at the environmental consequences of its proposed action and its reliance on the
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final SEIS despite these deficiencies is arbitrary, capricious, and contrary to law
within the meaning of the APA and thus is unlawful,

b. Setting aside the portions of the final SEIS, related agency findings, and any
Record of Decision that authorize or rely upon the proposed deep drawdown of
Detroit Reservoir under 5 U.S.C. § 706(2)(A);

c. Under 5 U.S.C. § 705, postponing the implementation of the Detroit Reservoir
drawdown unless and until the Corps prepares a supplemental environmental
analysis that takes the required hard look at turbidity impacts, adequately
evaluates the risks to downstream drinking water systems in compliance with
NEPA and APA, and establishes a turbidity trigger that would halt drawdown
operations if water quality conditions reach unsafe levels and

d. Awarding Plaintiff its reasonable attorneys’ fees, costs, and expenses pursuant to
the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A).

2. On Plaintiff’s Second Claim, a judgment:

a. Declaring under 5 U.S.C. § 706(2)(A) that the Corps’ decision to proceed without
analyzing reasonable alternatives to reduce the risk of increased turbidity is
arbitrary, capricious, and contrary to law within the meaning of the APA and thus
is unlawful;

b. Setting aside the portions of the final SEIS, related agency findings, and any
Record of Decision that authorize or rely upon the proposed deep drawdown of
Detroit Reservoir under 5 U.S.C. § 706(2)(A);

c. Under 5 U.S.C. § 705, postponing the implementation of the Detroit Reservoir
drawdown unless and until the Corps adequately evaluates these reasonable
alternatives in compliance with NEPA and APA, including the establishment of a
turbidity trigger that would halt drawdown operations if water quality conditions

reach unsafe levels;
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3.

4.

d. Awarding Plaintiff its reasonable attorneys’ fees, costs, and expenses pursuant to

the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A).

On Plaintiff’s Third Claim, a judgment:
a. Declaring under 5 U.S.C. § 706(2)(A) that the Corps’ decision to proceed without

meaningfully considering the City of Salem’s detailed comments is arbitrary,
capricious, and contrary to law within the meaning of the APA and thus is
unlawful;

Setting aside the portions of the final SEIS, related agency findings, and any
Record of Decision that authorize or rely upon the proposed deep drawdown of
Detroit Reservoir under 5 U.S.C. § 706(2)(A);

Under 5 U.S.C. § 705, postponing the implementation of the Detroit Reservoir
drawdown unless and until the Corps adequately considers and responds to the
City’s comments in compliance with NEPA and the APA, in particular the City’s
recommendation to establish a turbidity trigger that would halt drawdown

operations if water quality conditions reach unsafe levels; and

. Awarding Plaintiff its reasonable attorneys’ fees, costs, and expenses pursuant to

the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A).

On Plaintiff’s Fourth Claim, a judgment:
a. Declaring under 5 U.S.C. § 706(2)(A) that the Corps’ decision to proceed with the

Detroit Reservoir drawdown without first preparing the WRDA-mandated
turbidity report was arbitrary, capricious, and not in accordance with law;
Setting aside the portions of the final SEIS, related agency findings, and any
Record of Decision that authorize or rely upon the proposed deep drawdown of

Detroit Reservoir under 5 U.S.C. § 706(2)(A);
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c. Under 5 U.S.C. § 705, postponing the implementation of the Detroit Reservoir
drawdown unless and until the Corps prepares the WRDA-mandated turbidity
report; and

d. Awarding Plaintiff its reasonable attorneys’ fees, costs, and expenses pursuant to
the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A).

5. On Plaintiff’s Fifth Claim, a judgment:

a. Under 5 U.S.C. § 706(1), compelling the Corps to prepare the turbidity report
required by the WRDA;

b. Under 5 U.S.C. § 705, postponing the implementation of the Detroit Reservoir
drawdown unless and until the Corps prepares the WRDA-mandated turbidity
report; and

c. Awarding Plaintiff its reasonable attorneys’ fees, costs, and expenses pursuant to
the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A).

6. On Plaintiff’s Sixth Claim, a judgment:

a. Declaring under 5 U.S.C. § 706(2)(A) that the Corps’ decision to proceed with the
Detroit Reservoir drawdown in violation of Oregon water quality standards and
the CWA is arbitrary, capricious, and not in accordance with law;

b. Setting aside the portions of the final SEIS, related agency findings, and any
Record of Decision that authorize or rely upon the proposed deep drawdown of
Detroit Reservoir under 5 U.S.C. § 706(2)(A);

c. Under 5 U.S.C. § 705, postponing the implementation of the Detroit Reservoir
drawdown unless and until the Corps adequately proposes a drawdown that will
comply with the CWA and the APA, including by establishing a turbidity trigger
that would halt drawdown operations if water quality conditions reach unsafe

levels; and
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d. Awarding Plaintiff its reasonable attorneys’ fees, costs, and expenses pursuant to
the Equal Access to Justice Act, 28 U.S.C. § 2412(a) and (d)(1)(A).

7. Grant such other and further relief as the Court deems just and proper.

DATED this 8th day of July, 2026.
DAVIS WRIGHT TREMAINE LLP

By:_s/ Olivier Jamin

Olivier Jamin OSB # 173805
olivierjamin@dwt.com

Kevin H. Kono, OSB # 023528
kevinkono@dwt.com

Verénica Muriel Carrioni, OSB #213881
veronicamuriel@dwt.com

560 SW 10th Ave, Suite 700

Portland, Oregon 97205

Telephone: (503) 241-2300

Facsimile: (503) 778-5299
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While NMFS and USACE have a duty to comply with the ESA, this does not necessarily
translate into a duty to move forward with the Detroit Reservoir drawdown. Agencies retain
considerable discretion in choosing what specific actions to take in order to implement the
mandatory goal of the ESA. NFMS’s failure to consider alternatives to the drawdown that would
not result in a public health emergency for over 200,000 residents is arbitrary, capricious, and
inconsistent with its various mandates under federal law. The City has repeatedly expressed
concern about the impacts that a drawdown at Detroit Reservoir would have on its drinking
water supplies and NMFS seems to have ignored those impacts altogether.

II1. USACE Has a Duty to Comply with All Federal Laws

Moving forward with the drawdown would likely violate NEPA, the CWA, and SDWA.
Compliance with one statute (ESA) shall not come at the expense of another.

a. NEPA violation

The consideration of alternatives to a proposed action is the heart of the environmental
impact statement. 40 C.F.R. § 1502.14. The alternatives section of an EIS should identify the
reasonably foreseeable environmental effects of the proposed action. In doing so, the analysis
should “sharply define the issues for the decision maker and the public and provide a clear basis
for choice among options.” Id. As part of its ESA duties, NFMS (the lead agency) must
“[rligorously explore and objectively evaluate reasonable alternatives to the proposed action,
and, for alternatives that the agency eliminated from detailed study, briefly discuss the reasons
for their elimination.” 40 C.F.R. § 1502.14(a). NMFS has not addressed how the drawdown
would impact water quality in the North Santiam River below Detroit dam and how the proposed
action could have lasting effects on the health of the basin beyond the period of the drawdown
itself. USACE and NMFS are required to consider and respond to the City’s comments as part of
its decision-making process and to consider alternatives to the proposed drawdown. Failure to do
so would be a violation of NEPA.

b. CWA violation

The goal of the CWA is to “restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). The CWA prohibits the discharge of any
pollutant from a point source into navigable waters, unless the discharger possesses a valid
permit authorizing the release of the particular pollutant discharged in the specific amount, or
concentration, contained in the discharge. 33 U.S.C.A. § 1311. While courts have generally
recognized that dams are not point sources and operators may not always be required to obtain a
National Pollutant Discharge Elimination System (NPDES), it does not mean that USACE and
NMFS have no obligation under the CWA. First, some courts have found that dam operators do
not need an NPDES permit when dam operation does not involve an addition of a pollutant to
navigable waters. National Wildlife Federation v. Gorsuch, 693 F.2d 156 (D.C. Cir.

1982); National Wildlife Federation v. Consumers Power Co., 862 F.2d 580 (6th Cir.

1988); accord Los Angeles Flood Control District v. Natural Resources Defense Council, 568
U.S. 78 (2013). Second, USACE has been required to obtain an NPDES permit to account for the
discharge of oil, grease, and heated water for certain dams on the Columbia River. In fact,
USACE seems prepared to apply for an obtain NPDES permits for certain WV'S dams in 2025.
Third, USACE’s obligations under the CWA may be implicated in this case where USACE’s
actions will directly result in polluted water being discharged from Detroit Dam, including high
turbidity and increased temperature.

4917-4344-4807v.3 0783034-000019

Exhibit A
Page 13 of 15



USACE and NMFS cannot ignore the CWA goals and mandates just to comply with the
ESA. Courts previously rejected an argument by USACE that it was not able to comply with
Washington water quality standards because of the Endangered Species Act and stated “the
Endangered Species Act and the Clean Water Act ‘should be read together, so that compliance
with one statute does not come at the expense of the other.”” Nat'l Wildlife Fed'n v. U.S. Army
Corps of Eng'rs, 132 F.Supp. 2d 876, 891 (D. Or. 2000). USACE’s own policy is to meet
downstream water quality standards whenever possible: “[w]hen releases are found to be
incompatible with state standards they should be studied to establish an appropriate course of
action for upgrading release quality, for the opportunity to improve water quality in support of
ecosystem restoration, or for otherwise meeting their potential to best serve downstream water
quality needs. Any physical or operational modification to a project (for purposes other than
water quality) shall not degrade water quality in the reservoir or project discharges.” Nat'l
Wildlife Fed'nv. U.S. Army Corps of Eng'rs, 92 F. Supp. 2d 1072, 1076 (D. Or. 2000) (quoting
USACE’s Digest of Water Resources Policies and Authorities, Engineering Pamphlet 1165-2-1,
dated February 15, 1996).

c. SDWA Violation

The SDWA, 42 U.S.C.A. §§ 300f et seq., establishes a federally mandated, state-
administered regulatory scheme for the protection of drinking water. Its general purpose is to
assure that the water supply systems serving the public meet minimum national standards for
protection of public health. Manufactured House. Inst. v. U.S. Env't Prot. Agency, 467 F.3d 391,
394 (4th Cir. 2006). The Act regulates contaminants in drinking water supplied by public water
systems and empowers the EPA to promulgate regulations protecting the quality of drinking
water sources in the United States, which regulations specify dangerous contaminants and
prescribe either maximum contaminant levels or satisfactory treatment techniques. It delegated
to EPA the responsibility for setting the standards for drinking water contaminants, 42 U.S.C.A.
§ 300g-1. Under the statute, the EPA must regulate the majority of contaminants in drinking
water by formulating maximum contaminant level goals (MCLGs), representing its expert
determination of “the level at which no known or anticipated adverse effects on the health of
persons occur and which allows an adequate margin of safety.” 42 U.S.C.A. § 300g-1(b)(4)(A).
It then must set a maximum contaminant level (MCL) “as close to the [MCLG] as is feasible.”
42 U.S.C.A. § 300g-1(b)(4)(B). Generally, federal agencies are subject to and comply with all
federal, state, interstate, and local requirements respecting wellhead protection area, public water
systems and any underground injection in the same manner and to the same extent as any person
is subject to such requirements. 42 U.S.C.A. § 300j-6(a). The proposed drawdown may impact
the City’s surface water and groundwater sources by dramatically increasing turbidity and other
pollutants in the North Santiam River. Clean drinking water is a necessity and a failure to
provide it can create irreparable harm. See, e.g., Concerned Pastors for Social Action v. Khouri,
217 F. Supp. 3d 960, 972 (E.D. Mich. 2016) (“It is abundantly clear that the public relies every
day on the ready availability of safe drinking water at the tap. . . . In modern society, when we
turn on a faucet, we expect safe drinking water to flow out.”). The action proposed by NMFS and
the Corps would jeopardize access to clean drinking water for communities relying on the North
Santiam River. USACE needs to take this into account when looking at different RPAs.

IV. Conclusion

As proposed in the BiOp for the WVS, the drawdown of Detroit Reservoir would
dramatically increase turbidity in the North Santiam River at the time of the drawdown but also
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potentially for months afterwards. This in turn could cause permanent harm to the City’s
drinking water infrastructure and impact hundreds of thousands of residents and businesses who
rely on that water. The drawdown as proposed would violate the CWA and the SDWA, and
NMEFS and USACE’s lack of consideration of those impacts would also violate NEPA. The City
understands USACE’s obligations under the ESA and is committed to the protection of listed
fish species in the WV'S and would like to work with USACE to find a solution that is protective
of fish and wildlife and of the City’s water supplies. The City also acknowledges and recognizes
the Confederated Tribes of Grand Ronde’s and other tribal nations’ interest in the WVS and
welcomes opportunities to speak with the tribes to find a solution. More specifically, the City’s
preliminary engineering studies suggest that its Treatment Plant could handle a turbidity of up to
50 NTU for up to 13 days before running into operational issues. As such, the City encourages
the Corps to better study a stepped approach to the drawdown that would remain below such
turbidity triggers to allow the City and the Corps to respond and adapt to changing water quality
conditions and ensure continued access to safe drinking water for the City’s residents and
businesses.
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below and in our previous comments (see Attachment), these two important operational factors
must be incorporated into the Final SEIS.

Key Recommendation: Establish a Turbidity Trigger of 10 NTU/12 hours to Cease the Drawdown
It is critical that the USACE adopt a turbidity trigger which, if exceeded over a specified period of time,
will cause the immediate cessation of drawdown operations and the resultant return of Detroit Dam and
Detroit Reservoir to normal operating conditions. The purpose of the turbidity trigger is to protect human
health, protect the City’s water treatment system, and protect the City’s customers. Once drawdown
operations cease, it is anticipated that turbidity levels in the river will decrease over time and normal
operations at the City’s water treatment plant will be able to resume. Further, to provide time to restore
normal operations and to evaluate lessons learned, once the turbidity trigger has been exceeded,
drawdown operations should not resume again until the following year. This recommendation is based on
years of operational experience coupled with scientific research conducted over the past 12 months.

Additionally, a turbidity trigger should be the minimum safeguard for downstream water users to protect
from reasonably foreseeable environmental effects of the proposed action. The Thomas R. Carper Water
Resources Development Act of 2024 (WRDA 2024) required that the Corps complete a report on
instances in which turbidity concerns have arisen following a drawdown at a reservoir in the Willamette
Valley, including “identify(ing) lessons learned associated with turbidity resulting from drawdowns and
... how changes based on those lessons learned are being implemented.” Absent completion of the report,
the Corps should proceed with the drawdown of Detroit Reservoir under strict guidelines for downstream
water quality while data is being collected and analyzed from similar operations in the Willamette Valley.
Given that the Corps failed to analyze specific turbidity level effects from the proposed action on
downstream users, a strict turbidity trigger that protects downstream users is a reasonably prudent
alternative.

The specific recommendation is that the turbidity trigger should be set at a reading of 10 NTU* or above,
experienced over a period of 12 consecutive hours, as measured at the United States Geological Survey’s

(USGS) Niagara gauge. (USGS-14181500).

ADDITIONAL BACKGROUND INFORMATION.

The City’s Responsibilities as Regional Water Provider

The City is the only regional water provider in the Mid-Willamette Valley. We are responsible for
supplying safe and reliable drinking water to approximately 220,000 individuals and thousands of
properties that include hospitals, schools, businesses, industries, irrigators, multifamily housing units, and

! Nephelometric Turbidity Units (NTU) and Formazine Nephelometric Units (FNU) are measures of the clarity of the water. The
City typically reports turbidity levels in NTU; the USACE typically reports turbidity levels in FNU. Although the two units
reflect the same characteristics, the analytical methods used to determine FNU and NTU are different and the two are not
numerically interchangeable. Generally, water with turbidity of 10 NTU or 10 FNU or less looks clear. Water with turbidity of 50
NTU or 50 FNU looks cloudy; water with turbidity exceeding 500 NTU or 500 FNU looks muddy.
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